SERVED: July 22, 1992
NTSB Order No. EA-3621

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 6th day of July, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-9006
V.

RI CKY L. TEAGUE

Respondent .

N N N N N N N N N N N N N N

ORDER GRANTI NG MODI FI CATI ON

Pursuant to 49 C F.R 821.50 of the Board's Rul es of
Practice, the Adm nistrator seeks nodification of our decision in
this proceeding, Oder No. EA-3527, served April 8, 1992.
Respondent has not replied. W grant the petition.

In his reply brief, the Adm nistrator questioned whet her
respondent tinely filed his appeal. The Adm nistrator did not
seek to have the appeal dism ssed as untinely. Rather, the issue
is presented in his brief under the heading that "It appears that
Respondent' s appeal may be reviewed by the Board." Reply at 4.
Because this was raised in reply, respondent had no opportunity
to respond. And, as the Adm nistrator neither sought dism ssal,
nor requested any other action by the Board, we did not directly
address the matter in our decision. Nevertheless, we agree with
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the Adm nistrator that there would be benefit in doing so, in
view of our uniformpolicy of dism ssing untinely appeals, absent
a showi ng of good cause. Admi nistrator v. Hooper, NTSB Order No.
EA- 2781 (1988).

The tinmeliness of respondent’'s appeal is raised in this case
by the procedure used by the |aw judge. His first order
(affirmng the Admnistrator's order of suspension) was issued at
the close of the hearing on Septenber 6, 1989. However, he then
held the record open and, upon receipt of additional evidence,
issued a further, witten order on October 17, 1989. In the
Septenber order, the | aw judge expl ai ned:

Let the record indicate that | wish to clarify the tine
constraints here where an appeal is concerned. The record

W ll remain open until October 15, 1989, to enable the
respondent to submt any evidence in witing on behal f of
respondent Ricky L. Teague. |If there is no evidence

subm tted, the appeal tine--10 days to file a Notice of

Appeal and 50 days to perfect that appeal--shall imediately

becone operative starting with the date of Cctober 15, 1989.
If there is an affirmance or a nodification, or

vacating, for that matter, then the appeal tine for the

parties will run fromthe date of ny order affirmng,

nodi fyi ng or vacati ng.

Tr. at 104. The Cctober order (at 1) stated that "the appeal
ti me becomes operative upon receipt of this order.”

Respondent's brief was dated Decenber 6, 1989, 50 days from
October 17. As the Administrator notes, if the Cctober order
were treated as a witten decision under 49 C F.R 821.48(a),
respondent's brief would have been due 30 days from Cctober 17.
Thus, it would have been late-filed on Decenber 6.' Under the
ci rcunstances, we do not find that 8 821.48 prohibits
consi deration of respondent's appeal.

W agree with the Admnistrator that the [ aw judge's
I nstructions could have been interpreted to allow the filing on
Decenber 6. Al though respondent’'s counsel (or the
Adm ni strator's, for that matter) could have sought i nformal
clarification fromthe |aw judge, it was not unreasonable for
respondent to have interpreted the | aw judge's | anguage as he
did. The Qctober witten decision is not the type of witten
deci sion generally understood under 8§ 821.48; it was the
Sept enber deci sion that contained the |aw judge's findings and
anal ysis. However, it was not unreasonable to conclude that the
50-day tine period should run from Cctober, as the wording of the

'And, if the 50 days fromthe date of the Septenber oral
decision were applied, it also would have been | ate.
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| aw judge's order is easily interpreted this way. Moreover,
neither party could be certain of the judge's ultimate ruling
until the Cctober order and prepare to appeal (or defend) it.
Thus, we conclude that respondent’'s appeal was tinely fil ed.
Respondent shoul d not be penalized for the confusion that
occurred here.? Accord Adnministrator v. Andreolas, NTSB O der
EA- 3446 (1992), at note 3.

ACCCRDI N&Y, |IT IS ORDERED THAT:

The Adm nistrator's petition for nodification is granted as set
forth in this order.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.

‘¢ note that the Admi nistrator recogni zes the propriety of
accepting respondent’'s brief here.



